
PEOPLEOFTHE STATE OF ILLINOIS,
by LISA MADIGAN, AttorneyGeneral
oftheStateof Illinois, )

)
Complainant, )

)

SKOKIE VALLEY ASPHALT CO., INC.,
an Illinois Corporation,EDWIN L. FREDERICK,
JR.,Individuallyandas OwnerandPresidentof
Skokie ValleyAsphaltCo., Inc., and
RICHARD J.FREDERICK,Individually
andasOwnerandVice PresidentofSkokie
ValleyAsphaltCo., Inc.,

)
Respondents. )

NOTICE OF FILING

TO: Mr. David S. O’Neill, Esq. Ms. CarolWebb,HearingOfficer
Mr. Michael B. Jawgiel,Esq. PollutionControlBoard
5487 NorthMilwaukeeAvenue 1021NorthGrandAvenueEast
Chicago,Illinois 60630-1249 P.O.Box 19274

Springfield, Illinois 62794-9274

PLEASETAKE NOTICE that I havetodayfiled Complainant’s Responseto
Respondents’Motion to Strike DiscoveryRelatedto Attorneys’ Feesand Costs,with the
Office oftheClerk ofthe Illinois PollutionControlBoard,trueandcorrectcopiesofwhich are
attachedheretoandherewithserveduponyou.

PEOPLEOF THE STATE OF ILLINOIS,
by LISA MADIGAN, AttorneyGeneral
f theStateofIllinois

BY: IAUL&$d&OWA
MICHAEL C. PARTEE
AssistantAttorneyGeneral
EnvironmentalBureau/North
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
Tel: (312)814-2069
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CERTIFICATE OF SERVICE

It is herebycertifiedthat trueandcorrectcopiesoftheNotice ofFiling and
Complainant’s Responseto Respondents’Motion to Strike DiscoveryRelatedto Attorneys’
Feesand Costs,weresentby First ClassMail, postageprepaid,to thepersonslistedon the
NoticeofFiling on June 1, 2005.

BY:
MICHAEL C. PARTEE

It is herebycertifiedthat theoriginalsplus nine(9) copiesoftheforegoingwerehand-
deliveredto thefollowing personon June1, 2005:

Pollution COntrolBoard, Attn: Clerk
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

BY:
MICHAEL C. PARTEE



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD R E CE IV EDCLERK’S OFFICE

PEOPLEOFTHE STATEOF ILLINOIS, )
by LISA MADIGAN, AttorneyGeneral ) JUN 012005
oftheStateofIllinois, ) STATE OF ILLINOIS

) Pollution Control Board
Complainant, )

)
v. )

) PCB 96-98
SKOKIE VALLEY ASPHALT CO.,INC., ) (Enforcement- RCRA)
anIllinois Corporation,EDWIN L. FREDERICK, )
JR.,IndividuallyandasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARD J.FREDERICK,Individually )
and asOwnerandVicePresidentofSkokie )
ValleyAsphaltCo., Inc., )

)
Respondents. )

COMPLAINANT’S RESPONSETO RESPONDENTS’MOTION TO STRIKE
DISCOVERY RELATED TO ATTORNEYS’ FEES AND COSTS

Complainant,PEOPLEOFTHE STATEOF ILLiNOIS, by LISA MADIGAN, Attorney

GeneraloftheStateofIllinois, herebyrespondsto Respondents’,SKOKIEVALLEY ASPHALT

CO., INC.,EDWIN L. FREDERICK,JR.,andRICHARD J.FREDERICK,Motion to Strike

Complainant’sInterrogatories,DocumentRequestsandDepositionNoticesto Respondents

RegardingComplainant’sFeePetition. In Response,Complainantstatesasfollows:

I. INTRODUCTION

A. Relevant CaseHistory

On September2, 2004,theIllinois Pollution ControlBoard(“Board”) found,in relevant

part,that”. . . respondentscommittedwillful, knowing orrepeatedviolationsin this case.”

(Orderat 6 (September2, 2004).) Accordingly,theBoardauthorizedComplainantto file a

petitionfor attorneys’feesandcosts. On September17, 2004, Complainantfiled its Attorneys’



FeesandCostsPetition.

On September28, 2004,Respondentsfiled apleading,titled “Initial Responseto and

Motion to Stayand/orExtendTime to Respond.to Complainant’sPetitionforAttorneys’ Fees

andCosts” (hereafterreferredto as“Initial Response”).In theirInitial Response,Respondents

madenumerous,specific,unsupported,factualallegationsregardingComplainant’sAttorneys’

FeesandCostsPetition. Noneoftheseallegationsareamatterofrecord. Following areafew

examplesofRespondents’factualallegations:

• “Thepayratefor theComplainant’sattorneysis obviouslyfabricated.”(Initial

Responseat¶ 16.)

• “It is hardto justify aclaim for attorneys’feesandcost [sic] by theIllinois

AttorneyGeneral’sofficethat is approximatelytentimes theamountthatthree

Respondentscombinedpaidto defendthemselvesagainstfrivolous claims.”

(Initial Responseat¶ 17.)

• “It is alsohardto justif~’anhourly fee for public servicethatis greaterthanthe

weighted-averagefeechargedbytheRespondents’attorneyeventhoughthe

Respondents’attorneys[sic] feesincludecosts.” (~)

On January10, 2005,Respondentsfiled anotherpleading,titled “Motion to Establish

DiscoveryScheduleandMotion for ExtensionofTime to RespondUnderBoardOrderof

December16, 2004” (hereafterreferredto asthe“DiscoveryScheduleMotion”).

OnApril 7, 2005,theBoardgrantedRespondents’DiscoveryScheduleMotion and

directedRespondentsto file andservelimited andfocuseddiscoveryrequestsby April 25, 2005,

Complainanttofile andserveanswersto saiddiscoveryrequestsby May25, 2005,andthe

HearingOfficer to proceedto hearingon the issueasexpeditiouslyaspossible.TheApril 7,
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2005 Orderdid notaddressRespondents’allegationsregardingComplainant’sAttorneys’Fees

andCostsPetitionanddid not prohibit Complainantfrom servingdiscoveryrequestsregarding

theseallegations.

Thereafter,Respondentsfiled andserveddiscoveryrequestsbyApril 25, 2005,and

Complainantfiled andservedits answersto saiddiscoveryrequestsby May25, 2005.

Complainantalsofiled andserveddiscoveryrequests(interrogatories,documentrequestsand

depositionnotices)byApril 25, 2005. ~ Exhibit A to this Response.)Complainantthensent

Respondentsa letter,datedMay24, 2005,pursuantto Rule201(k)regardingComplainant’s

discoveryrequests,amongotherissues. (SeeExhibit B to thisResponse.)

RatherthancontactComplainantpursuantto Rule201(k) oranswerComplainant’s

discoveryrequests,onMay 18, 2005,Respondentsfiled yetanotherpleading,titled

“Respondents’Motion to StrikeComplainant’sInterrogatories,DocumentRequestand

DepositionNoticesto RespondentsRegardingComplainant’sFeePetition”(hereafterreferredto

as“Motion to Strike”). Respondents’Motion to Strikeseeksto strike Complainant’s

interrogatories,documentrequestsanddepositionnoticesin theirentiretyon thegroundsthatthe

April 7, 2005Orderdid notgrantComplainantadditionaltimeto conductdiscovery;thatthe.

Complainant“has notbeenauthorizedto conductdiscoveryandhasno legalbasisforwhich to

do so;” andthat“Respondentshaveno legalobligationto respondto Complainant’sdiscovery

requestsanddo notdesireto do soonavoluntarybasis.” (Motion to Strikeat¶~f3, 6 and7.)

II. RELEVANT LEGAL STANDARD

Thepurposeof discoveryis to enableattorneysto betterprepareand evaluatetheircases.

SeeCarlsonv. GeneralMotorsCorp., 289N.E.2d439, 449 (Ill. App. 1stDist. 1972); seealso

Terryv. Fisher,145 N.E.2d588, 593 (Iii. 1957). In Carlson,theCourtreiteratedthepurposeof

3



discovery:“theprinciple is nowwell establishedthatthepurposesoflitigation arebestserved

wheneachpartyknowsasmuchaboutthecontroversyasis reasonablypracticable.”289 N.E.2d

at 449. The SupremeCourtRulesspecificallyprovidethat apartyis entitled to full disclosure

regarding“any matterrelevantto thesubjectmatter.” Ill. Sup.Ct. R. 201(b)(1). Courtshave

furtherheldthatdiscoverypresupposesarangeofrelevanceandmaterialitythatincludesnot

only whatis admissibleat trial, butalsothat which leadsto whatis admissibleatthetrial. See

Krupp v. ChicagoTransitAuth., 132 N.E.2d532, 535 (Ill. 1956). TheIllinois SupremeCourt

hasexpressedits preferencefor extensivedisclosurethroughdiscovery. Peoplev. Williford, 649

N.E.2d941, 944 (Ill.App. 5thDist.1995). Thus,discoveryfor eachparty is favoredandshould

notbe deniedwithoutjustcause. Id.

III. RESPONDENTS’ MOTION TO STRIKE MUST BE DENIED

A. Complainant’s DiscoveryRequestsAre Directly Relevantto theNumerous,Factual
Allegations Made by Respondents

Respondentsintroducedbaldfactualallegationsinto this proceedingconcerningthe

reasonablenessofComplainant’sAttorneys’ FeesandCostsPetitionin light oftheRespondents’

own attorneys’feesandcosts. NotwithstandingtheirrelevanceofRespondents’allegations,

Respondentsmadetheseallegations,noneofwhich are a matterofrecord, andComplainantis

entitledto full disclosureregardingthefactualbasesfor themundertheprinciplesof discovery.

Discoveryis atwo-waystreet,andthestandardfor discoverabilityis extremelybroad. It

is awell-establishedprinciple thatthepurposesoflitigation arebestservedwheneachparty

knows asmuchaboutthecontroversyas is reasonablypracticable.Carison,289 N.E.2dat 449.

Complainant(andtheBoard)knowsnothingabOutRespondents’attorneys’feesandcosts.

Therefore,Complainantservedtimely, focusedandlimited interrogatories,documentrequests
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andnoticesofdepositionregardingRespondents’attorneys’feesandcosts.

Respondentsdo not arguethat Complainant’sdiscoveryrequestsseekprivilegedor

confidentialinformationsuchthatRespondentsneednot answer.Respondentsdo notraisejust

causefor entirelystriking Complainant’sdiscoveryrequests.Instead,Respondentshave

introducedbaldallegationsinto thisproceedingandnowseekto preventComplainantfrom

conductinganydiscoveryinto theseallegations.Respondents’Motion to Strikerestssolelyon

theApril 7, 2005Order,which doesnotsupporttheextraordinaryreliefsoughtin theirMotion to

Strike. Indeed,that OrderneitheraddressesRespondents’factual allegationsnorprohibits

Complainant’sdiscoveryrequests.Respondentsinterpretthis silenceassupportfor theirMotion

to Strike. This interpretationis unfounded.Obviously,theApril 7, 2005 Orderdoesnot

contradictthebasicdiscoveryconceptoffull disclosure. Forthesereasons,Respondents’

Motion to Strikemustbedenied.

B. Complainant Will Be SeverelyPrejudiced If RespondentsDo Not AnswerIts
DiscoveryRequests

Respondentsalsodo not arguethattheywill beprejudicedin anywayby answering

Complainant’sdiscoveryrequests.On theotherhand,Complainantwill beseverelyprejudicedif

Respondentsdo not fully disclosethefactualbasesfor theirallegations.

Without full disclosure,Complainantcannotbe fully apprisedofthefactualbasesfor

Respondents’allegations,noneofwhich areamatterof record. Complainantwill beunprepared

andseverelyprejudicedat ahearingon thereasonablenessof theAttorney’sFeesandCosts

Petitionit is deniedsuchinformation. Again, thepurposeofdiscoveryis to enableattorneysto

betterprepareandevaluatetheircases.~ Carison,289 N.E.2dat 449; Terry, 145N.E.2dat

593. Absencefull disclosureby Respondents,Complainantcannotbeadequatelyapprisedor

5



preparefor hearing,whichwill resultin severeprejudiceto Complainant. Forthesereasons,

Respondents’Motion to Strikemustbedenied.

C. RespondentsAlsoFailed to Comply With Rule 201(k)

Respondentsalsofailedto complywithRule201(k). NeitherofRespondents’attorneys

eventelephonedComplainant’sattorneysprior to filing theMotion to Strike. (SeeExhibit B at

3.) HadRespondentsinitiateda conferencepursuantto Rule201(k) to informally resolve

differences,their frivolousMotion to Strikecouldhavebeenavoided. To date,Complainant’s

attorneysstill havenotheardfrom Respondents’attorneys,despiteComplainant’sletter,dated

May 24,2005. (~çi~)Respondents’failureto contactComplainantregardingadiscoverydispute

prior to filing yetanotherpleadingviolatesRule201(k) andtheletterandspirit oftheApril 7,

2005 Order,which expresslydiscouragedpleadingsthat arenotdesignedto furtheraspeedyand

ultimateresolutionofthis case. (Orderat 4 (April 7, 2005).) Both Rule201(k) andtheApril 7,

2005 Orderrequiredaninformal disputeresolutionprocessbetweenthepartiesprior to filing

furtherpleadings.Respondentsrefusedto participatein thatprocess.Thisprovidesyetanother

basisto denytheirMotion to Strike.

IV. CONCLUSION

Respondentsplacedtheirattorneys’feesandcostsat issue. However,Respondents’bald

allegationsregardingtheirown attorneys’feesandcostsarenot amatterofrecord. Complainant

(andtheBoard)knowsnothingaboutRespondents’attorneys’feesandcosts. Withoutjust

cause,Respondentsnow seektheextraordinaryreliefofaBoardOrderpreventingfull disclosure

regardingthebasesfor theirbaldallegations.

Respondentshavenot objectedto thesubstanceofComplainant’sdiscoveryrequestsor

claimedanyprivilege. Complainantwill be severelyprejudicedif it mustproceedto hearing
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withoutbeingadequatelyapprisedofRespondents’allegationsthroughlimited andfocused

discovery. Discoveryis atwo-waystreetandComplainantis entitledto full disclosureunderthe

rulesofdiscovery. Contraryto theRespondents’contention,theApril 7, 2005Orderdoesnot

supporttheextraordinaryrelief sought.

Lastly, Respondentsalso failedto complywith Rule201(k) andtheApril 7, 2005 Order

priorto filing yet anotherpleadingwith theBoard. HadRespondentsattemptedto resolvetheir

differencesinformallywith Complainantpriorto filing anotherpleading,theirMotion to Strike

couldhavebeenavoided.Foreachofthesereasons,Respondents’Motion to Strikemustbe

denied,andRespondentsmustbeorderedto answerComplainant’sdiscoveryrequestsregarding

attorneys’feesandcosts.

Respectfullysubmitted,

PEOPLEOF THE STATEOF ILLINOIS
by LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

BY:4~~
MICHAEL C. PARTEE(Tel312/814-2069)
MITCHELL L. COHEN(Tel 312/814-5282)
AssistantAttorneysGeneral
EnvironmentalBureau/North
188WestRandolph,Suite2001
Chicago,Illinois 60601
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)

)
)
)
)
)
)
)
)

PCB96-98

BEFORE THE ILLINOIS POLLUTION CONTROL BOA~Ii~C E~V~D
CLERK’S OFFICE

PEOPLEOF THE STATE OFILLINOIS,
by LISA MADIGAN, AttorneyGeneral
of theStateofillinois,

Complainant, . )
)

V. . )

SKOKIE VALLEY ASPHALT CO.,INC.,
anIllinois Corporation,EDWIN L. FREDERICK,
JR.,IndividuallyandasOwnerandPresidentof
SkokieValley AsphaltCo., Inc., and
RICHARD J. FREDERICK,Individually
and asOwnerandVice PresidentofSkokie
ValleyAsphaltCo., Inc.,

)
Respondents. . )

• NOTICE OF DISCOVERY

TO: SeeCertificate of Service

PLEASETAKE NOTICE thatI havetodaycausedto be filed with theOffice of theClerk
ofthePollution ControlBoardtheComplainant’s Interrogatories, DocumentRequestsand
DepositionNoticesto RespondentsRegarding Complainant’s FeePetition, trueand correct
copiesofwhich areherewithserveduponyou.

Respectfullysubmitted,

PEOPLEOF THE STATEOF ILLINOIS,
by LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

BY: ___________

MICHAEL C. PARTEE
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
Tel: 312-814-2069

APR25 2005
STATE OF ILLINOIS

Pollution Control Board

THISFILING IS SUBMITTED ONRECYCLED PAPER



CERTIFICATE OF SERVICE

It is herebycertifiedthattruean. correctcopiesoftheforegoingNoticeand
Complainant’s Iiiterrogatories, DocumentRequestsand DepositionNoticesto Respondents
Regarding Complainant’s FeePetition weremailed,first classpostageprepaid,to eachofthe
following onApril 25, 2005:

CarolWebb,HearingOfficer DavidS. O’Neill, Bsq.
illinois Pollution Control Board 5487N. MilwaukeeAve.
1021N. GirandAve.E. Chicago,1L60630
P.O.Box 19274

• Springfield,IL 62794-9274

MichaelB. Jawgiel,Esq.
5487N. MilwaukeeAve.
Chicago,IL 60630 . .

BY: ‘~‘~‘~‘~~
MICHAEL C. PARTEE

It is herebycertifiedthattheoriginalplusnine(9) trueandcorrectcopiesoftheforegoing

NoticeandComplainant’s Interrogatories, DocumentRequestsand DepositionNoticesto
RespondentsRegardingComplainant’s FeePetitionwerealsohand-deliveredto thefollowing
onApril 25, 2005:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard •

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,illinois 60601

BY: __________

MICHAEL C. PARTEE
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
• . . REc~y~D

PEOPLEOF THE STATE OF ILLINOIS, .. ) CLERK’S OFFICE
by LISA MADIGAN, AttorneyGeneral ) . APR 25 2~05
oftheStateofillinois, . )

STATE OF QLI1~JOIS
Complainant, ) . PoHut~onControi 6owd

)
v. )

)
SKOKIB VALLEY ASPHALT CO., INC., ) PCB96-98
anIllinois Corporation,EDWIN L. FREDERICK, )
JR.,Individually andasOwnerandPresidentof )
SkokieValleyAsphaltCo., Inc., and )
RICHARD J.FREDERICK,Individually )
andas OwnerandVicePresidentofSkokie )
ValleyAsphaltCo., Inc., . )

• )
Respondents. )

COMPLAINANT’S INTERROGATORIES TO RESPONDENTS
REGARDING COMPLAINANT’S FEE PETITION

Pursuantto Illinois PollutionControlBoardRule 101.620,35 111. Adm. Code101 .620,

andIllinois SupremeCourtRule213, Complainant,PEOPLEOF THE STATE OFILLINOIS,

requeststhatRespondents,SKOKIEVALLEY ASPHALT CO., INC., EDWIN L. FREDERICK,

JR.,andRICHARD J.FREDERICK,answerin writing, underoath,onorbeforeMay25, 2005,

thefollowing interrogatories: S

I. INSTRUCTIONS

1. TheRespondentsarerequired,in answeringtheseinterrogatoriesto furnishall

informationavailableto theRespondentsortheirattorneys,employees,agents,contractors,.

experts,or consultants,orwhich is ascertainableby reasonableinquirywhetherornotthe

requestedinformationmightbeavailablefrom anotherentity.



2. If aninterrogatoryhassubparts,theRespondentsarerequiredto answereachpart

separatelyandin full. . S

3. If theRespondentscannotansweraninterrogatoryin full, theyarerequiredto

answerall partsofthe interrogatoryto theextentpossibleandspecifythereasonfor their

inability to provideadditionalinformation. S

4. As to eachinterrogatory,orportionthereof,identify in theanswereveryoral

communication,dOcumentorwritingwhich relatesto •the interrogatoryor response,whetheror

notsuchid~ntiflcationis specificallyrequestedby theinterrogatory.

5. In answeringeachinterrogatory,identify eachdocument,person,communication

or meetingwhichrelatesto, corroborates,or in anywayformsthebasisfor theanswergiven.

6. TheRespondentsshallmaketherequesteddocumentsavailablefor inspectionand

copyingat the Office of theIllinois AttorneyGeneral,188.WestRandolphStreet,Suite2001,

Chicago,Illinois.

7. Pursuantto illinois SupremeCourt Rule213(e),theRespondentsarerequestedto

serveuponComplainantcorrected,supplementedor augmentedanswershereto,documentsor

otherforms ofinformationfromwhateversource,which arguablytendsto showthat

Respondents’prior answersare,might be,wereormighthavebeenin a senseincorrect,

incomplete,potentiallymisleadingor lessthanfully responsiveortruthful.

8. TheRespondentsshallsupplementits answersandresponsesasnewinformation

anddocumentsbecomeavailable.

9. If datesarerequested,theexactdateshouldbegivenif possible.However,if the

exactdatecannotbedetermineddueto absenceor inadequacyofrecords,thebestestimate

shouldbegivenasto theinterrogatoryandlabeledassuch.
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10. • In construingtheseinterrogatories:

a. Thesingularshallincludetheplural andthepluralshall include the

singular;and • S

b. A masculine,feminineorneuterpronounshallnot excludetheother

genders. S

11. If you encounteranyambiguityin construinganyinterrogatoryoranydefinitionor

instructionpertainingto anyinterrogatory,setforth thematterdeemedambiguousandthe

constructionchosenorusedin respondingto theinterrogatory.

12. Inproducingdocuments,you arerequestedto furnishall documentsorthingsin

youractualorconstructivepossession,custodyorcontrol,orknownoravailableto you,

regardlessofwhethersuchdocumentsor thingsarepossesseddirectlyby youorby your

attorneys,agents,employees,representativesor investigators.

13. This discoveryis deemedcontinuing,necessitatingsupplementalanswersby the

Respondent,or anyoneactingon its behalf,whenor if it obtainsadditional informationwhich

supplementsoralters theanswersnow provided.

II. CLAIMS OF PRIVILEGE

1. With respectto anyinterrogatorywhichRespondentsrefuseto answeron aclaim

ofprivilege,providea statementsignedby anattorneyrepresentingtheRespondentssettingforth

for eachsuchassertionofprivilege:

a. Thenameandjob title ofeverypersoninvolved in theconversationor

communication;

b. Thenatureofthe informationdisclosed;

c. All factsrelieduponin supportoftheclaimofprivilege;
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d. All documentsrelatedto theclaim ofprivilege;

e. All events,transactionsoroccurrencesrelatedto theclaim ofprivilege;

and

S f. Thestatute,rule ordecisionwhich is claimedto give riseto theprivilege

• or thereasonfor its unavailability.

If theobjectionrelatesto oniypartof aninterrogatory,thebalanceoftheinterrogatoryshouldbe

answeredin full.

2. If youclaim theattorney-clientprivilegeor anyotherprivilegeis applicableto any

document,with respectto thatdocument: S

a. Statethedateofthedocument;

b. Identifyeachandeveryauthorofthedocument;

c. identify eachandeveryotherpersonwhopreparedorparticipatedin the

preparationofthedocument;

d. identify eachandeverypersonfor whomthe documentwasreceived;

e. identify eachandeverypersonfrom whom thedocumentwasreceived;

f. Statethepresentlocationofthedocumentandall copiesthereof;

g. Identifyeachandeverypersonhavingcustodyorcontrolofthedocmnent

andall copiesthereof;and S

h. Providesufficient further informationconcerningthedocumentto explain

the claimofprivilegeandto permit adjudicationoftheproprietyofthat

claim.
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S III. DEFINITIONS

1. “Attorneyfeeissue”meanstheattorneyfeeissuereferencedin theBoard’sOrder

in this case,datedApril 7, 2005,which involvesRespondents’objectionto Complainant’s

petitionfor attorney’sfeesandcosts. S S

2. This“case”encompassesthefirst ViolationNoticefrom theillinois EPAuntil the

presenttime.

3. “Communication”shallmean,withoutlimitation, anyandall formsoftransferring

information,includingdiscussions,conversations,meetings,conferences,interviews,

negotiations,agreements,understandings,inquiries,correspondence,documents,or other

transfersofinformationwhetherwrittenor oral orby anyothermeans,andincludesany

documentwhich abstracts,digests,transcribesorrecordsany communication.

4. “Document” shallbeconstruedin its customarybroadsenseandshallinclude,but

is not limited to, theoriginal andanynon-identicalcopy,whetherdifferent from theoriginal

becauseofnotesmadeon saidcopyorotherwise,or any agreei~ent;bankrecordor statement;

book ofaccount,includinganyledger,sub-ledger,journal,or sub-journal;brochure;calendar;

chart;check;circular;communication(intra-orinter-companyor governmentalentityoragency

oragencies);contract;copy;correspondence;diary; draft ofanydocument;graph;index;

instruction;instructionmanualor sheet;invoice;job requisition;letter;license;manifest;

manual;memorandum;minutes;newspaperorotherclipping; note;notebook;opinion;

pamphlet;paper;periodicalorotherpublication;photograph;print; receipt;record;recording

report;statement;study;summaryincluding anymemorandum,minutes,noterecord,or

summaryofany(a) telephone,videophoneor intercomconversationormessage,(b)personal

conversationor interview,or(c) meetingor conference;telegram;telephonelog; travelor
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expenserecord;voucher;worksheetorworkingpaper;writing; anyotherhandwritten,printed,

reproduced,recorded,typewritten,or otherwiseproducedgraphicmaterialfrom whichthe

informationinquiredofmaybe obtained,or anyotherdocumentarymaterialofanynature,in the

possessionscustodyorcontrol ofRespondent.

5. “Identification” or“identify” shallmean: S

a. As to an individual, statinghis orher: S

~ i. Full andcustomarilyusednames; S

ii. Presentbusinessandresidenceaddresses;

iii. Businessorprofessionduringtherelevanttimeperiod;

iv. Everyoffice, title, orpositionheldduringtherelevanttimeperiod;

and

v. Everyemployerduringtherelevanttime period.

b. As to anypersonotherthanan individual, stating:

i. Its legalnameandanyothernameusedby it;

ii. Theform ormannerof its organization(e.g.,partnership,

corporation,etc.); and

iii. Thestateofits incorporation(if it is incorporated)andtheaddress

ofits principalplaceofbusiness. S

c. As to adocument,stating:

1. The dateof its creation,execution,andreceipt;

ii. Its authoror signatory; S

iii. Its addresseeandanyother.recipient;

iv. Its typeornature(e.g.,letter,memorandum,etc.);
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v. Theidentityofthecustodian; S S

S vi. Theidentityofthedocunient;.and • S

vii. Thepresentlocationofthedocument.

S d. As to anyevent,incident,conversation,transactionoroccurrence,stating:

S Thedate;

S ii. Theplacewhereit tookplaceandthemannerofits occurrence;

iii. Identificationofall theparticipants;

iv. Its purposeandsubjectmatter;and

v. A descriptionofwhattranspired.

6. Theterm“knowledge”meansfirst handinformationandlorinformationderived

from anyothersource,includinghearsay. S

7. “Person”shall include,but is not limited to, anynaturalperson;businessor

corporation,whetherfor profit ornot; firm, partnership,or othernon-corporatebusiness

organization;charitable,religious,educational,governmental,orothernon-profitinstitution,

foundation,body, orotherorganization;oremployee,agent,or representativeofanyofthe

foregoing. S

8. “Or” shallmeanand/orwhereverappropriate. S

9. “Relatedto” or“relating to” shallmeananythingwhich,directlyor indirectly,

concerns,consistsof, pertainsto, reflects,evidences,describes,setsforth, constitutes,contains,

shows,underlies,supports,refersto in anyway, is orwasusedin thepreparationof, is appended

to, is legallylogically or factuallyconnectedwith, proves,disproves,ortendsto proveor

disprove. S S
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10. “Relied upon” shallmeanbeingorhavingbeendependeduponorreferredto or

beingorhavingbeenarguablyappropriatefor suchreliance.

11. “Respondents”shallmeanSKOKIEVALLEY ASPHALT CO., INC., EDWIN L.

FREDERICK.,JR., andRICHARD J.FREDERICKD’Angelo Enterprises,Inc., andanyof

Respondents’attorneys,employees,agents,representatives,successorsorassigns,or anyother

personactingorbelievedbyRespondentsto haveactedontheirbehalf. S

S IV. INTERROGATORIES

Interro~atorv#1

Identifythe individual(s)answeringtheseinterrogatoriesonbehalfoftheRespondents,

includinghis relationshipto theRespondents,andhowlonghehasbeenassociatedwith the

Respondents.Specifytheparticularinterrogatoriesto which eachsuchpersoncontributed.

Answer:

InterrogatorY #2 5

With respectto anywitnessesthat Respondentsmaycall at ahearingon the attorneyfee

issue,statethefollowing: S S

a. Thename,addressandemployerof eachwitness;

b. A summaryoftherelevantfactswithin theknowledgeofOr to which saidwitness

will testify; and

c. A list ofall documentsorphotographswhich any suchwitnessreliedupon, will

useorwhichRespondentsmayintroduceinto evidencein connectionwith the
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S testimonyofsaidwitness.

Answ~ S

InterrogatOry #3 . S

Identify anyandall opinionwitnessesthatRespondentsinterviewedand/orexpectsto call

at a hearingon the attorneyfee issue. Specify: S

a. The subjectmatteronwhichtheopinionwitnessis expectedto testifyaswell as

theconclusions,opinionsand/orexpectedtestimonyof anysuchwitness;

b. Thequalifications,including,butnot limited to, theopinionwitness’educational

S background,practical.experiencein theareain whichhe is expectedto testify, any

articlesorpapershehaswritten, any andall seminarsandpostgraduatetraining

hehasreceived,his experience,if any,asateacheror lecturer,andhis

professionalappointmentsand associations; . S

c. Theidentityofeachdocumentexamined,considered,orrelieduponby him to

formhis opinions;

d. All proceedingsin which eachopinionwitnesshaspreviouslytestifiedasan

• opinionwitness;

e. Any andall reportsoftheopinionwitness;and

f. Whetherornot eachsuchpersonviewed,examined,inspectedor conductedany

testsat or concerningthesitein issueand, if so, state:

i. The dateof eachsuchviewing, examining,inspectingor testing;

9



ii. Thelocationatwhich eachsuchviewing,examining,inspectingor testing

tookplace; S

iii. Thenatureofeachsuchviewing,examining,inspectingor testing(i.e.,

visual,photographic,etc.); • S

iv. Thenames,addresses,titles, andcapacitiesof all personspresentduring

eachsuchviewing, examining,inspectingortesting;and

v. Whethernotes,calculations,reportsorotherdocumentswerepreparedor

madeduringorasaresultofanysuchexamination,inspectionortest,and

identify same. S

Interrogatory #4

For eachattorneythathasprovidedlegal servicesto Respondentsrelatedto this case,list

all oftheirhoursspenton suchservices,aswell asthecorrespondingactivityperformed, S

regardlessof whetherall suchhoursandactivitieswereactuallybilled to Respondents.

10



Interrogatory #5 • S

For eachattorneythat hasprovidedlegal servicesto Respondentsrelatedto this case,

describetheattorneyfeearrangementwith Respondentsandasbetweenattorneysin this case

(e.g.,flat feearrangement,hourlybilling arrangement). S S

Answer: . S

Interrogatory #6 . S

Foreachattorneythathasprovidedlegal servicesto Respondentsrelatedto this case,list

all oftheirhoursspentonsuchservices,aswell asthecorrespondingactivityperforn~ed,that

werebilled to Respondents: S

Answer:

InterrogatorY #7 5

For eachattorneythathasprovidedlegal servicesto Respondentsrelatedto this case,list

theirhourlybilling ratewhileprovidingsuchservices,andlist anychangesinhourly billing rates

duringthependencyofthis case.

Answer:

11



Interrogatory #8

Itemizeall costs,ona daily basis,thatwerebilledto Respondentsandloraccruedby

Respondents’attorneysrelatedto this case. S S

Answ~ S

Jnterrogatory #9

Foreachattorneythat hasprovidedlegal servicesto Respondentsrelatedto this case,

describetheireducationandlegal experienceandexpertiserelevantto this case.

Answer: S

InterrogatOry #10

For eachattorneythathasprovidedlegal servicesto Respondentsrelatedto this case,list

theirhourlyratebilled in all othersimilarcasesduringthesametime frameof this case.

Answer: S

12



Interrogatory #11

Identifythename,addressandtelephonenumberfor theattorney(s)thatwill be

representingattorneysDavid S. O’Neill andMichael B. Jawgielwhentheygive depositionand

hearingtestimonyon the attorneyfeeissue.

Answer:

Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS,
byLISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

BY: _____________

MICHAEL C. PARTEE
AssistantAttorneyGeneral
EnvirOnmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
Tel: 312-814-2069

‘13



SKOKIE VALLEY ASPHALT CO., INC.,
anIllinois Corporation,EDWIN L. FREDERICK,

S JR., IndividuallyandasOwnerandPresidentof
SkokieValleyAsphaltCo., Inc., and
RICHARD J.FREDERICK,Individually
andasOwnerandVice PresidentofSkokie
ValleyAsphaltCo., Inc., S

BEFORE TIlE ILLINOIS POLLUTION CONTROL BOARDS c~E~v~D

PEOPLEOF THE STATE OF ILLINOIS, ) S CLERK’S OFFICF
by LISA MADIGAN, AttorneyGeneral )
of theStateofIllinois, ) APR 2 5 2005

• STATE OF äWNOIS
Complainant, . S S Pollution tjQfltr~Jf3oard

V.

)
)
)
)
)
) PCB 96-98
)
)
)
)
)
)
)

Respondents. )

COMPLAINANT’S DOCUMENT REQUESTS TO RESPONDENTS
REGARDING COMPLAINANT’S FEE PETITION

Pursuantto illinois Pollution ControlBoardRule101.620,35 111. Adm. Code101.620,

andIllinois SupremeCourtRule214, Complainant,PEOPLEOF THE STATE OF ILLINOIS,

requeststhatRespondents,SKOKIE VALLEY ASPHALT CO., INC., EDWIN L. FREDERICK,

JR., andRICHARD J. FREDERICK,produce,underoath,onorbeforeMay25, 2005,following

documentsfor inspectionandcopyingattheOffice oftheAttorneyGeneral,188 WestRandolph

Street,Suite2001, Chicago,Illinois:

L INSTRUCTIONS

1. If anyrequesteddocumentis not orcannotbeproducedin full, produceit to the

extentpossible,indicatingwithparticularitywhatdocumentsorportionof anysuchdocumentsis

not orcannotbeproducedandthereasontherefore.



2. If no documentseverexistedthat addressthesubjectofanyrequest,pleasestate

S soaffirmativelyfor eachapplicablerequest. S

3. If a documentresponsiveto anyrequestexistedin thepast,but doesnotcurrently

exist,Respondentis instructedto provideall availableinformationabouttheauthorandcontents

ofthat documentandthecircumstancesofits destruction.

4. In producingdocuments,youarerequestedto producetheoriginal of each

documentrequestedtogetherwith all non-identicalcopiesanddraftsofthat document.

5. All documentsshouldbeproducedin thesameorderastheyarekeptor

maintainedbyyou. . S

6. All documentsshouldbeproducedin afile, folder, envelope,or othercontainerin

whichthe documentsarekeptormaintainedby you. If for anyreasonthecontainercannotbe

produced,pleaseproducecopiesofall labelsor otheridentifyingniarldn~s.

7. Documentsattachedto eachothershouldnotbe separated.

8. Documentsnototherwiseresponsiveto thisrequestshallbeproducedif such

documentsreferto, relateto, orexplainthedocumentscalledfor by this requestandconstitute

routingslips, transmittalmemorandaor letters,comments,evaluations,or similar documents.

9. Eachdocumentrequestshouldbe construedandrespondedto independentlyfrom

eachotherrequest. Thescopeofanyrequestsshouldnot beconstruedto limit ornarrowthe

scopeof anyotherrequest. S

10. Complainantincorporatesby referencehereintheInstructions,ClaimsofPrivilege

andDefinitionssectionsof Complainant’sInterrogatoriesto RespondentRegarding

Complainant’sFeePetition.
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II. DOCUMENT PRODUCTION REQUEST S

1. A daily accountingofall hours,aswell asthecorrespondingactivityperformed,

for eachattorneythathasprovidedlegalservicesto Respondentsrelatedto this case,regardless

ofwhetherall suchhoursandactivitieswereactuallybilled to Respondents.

2. All time recordsfor eachattorneythathasprovidedlegal servicesto Respondents

relatedto this case.

3. A daily accountingofall costsincurredby eachattorneythat hasprovidedlegal

servicesto Respondentsrelatedto this case,regardlessof whetherall suchcostswereactually

billed to Respondents.

4. All invoicesfor attorney’sfeesfrom Respondents’attorneysrelatedto thiscase.

5. All invoicesfor costsincurredby eachofRespondents’attorneysrelatedto this

case.

6. A daily accountingofall costsdirectlyincurredby Respondentsrelatedto this

case. . S

7. All documentsidentified,relatingto, and/orreferredto in Respondents’or

Respondents’attorneys’answersto Complainant’sInterrogatoriesto RespondentRegarding

Complainant’sFeePetition. S

3



Respectfullysubmitted,

PEOPLEOF THE STATE OF ILLINOIS,
by LISA MADIGAN, Attorney General
ofthe StateofIllinois

BY: (1A~M~
MICHAEL C. PARTEE
AssistantAttorney General
EnvironmentalBureau
188WestRandolphStreet,Suite2001
Chicago,Illinois 60601
Tel: 312-814-2069
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARDS RECE~V~D

PEOPLEOF THE STATEOFILLINOIS, ) CLERK’S OFFICE
by LISA MADIGAN, AttorneyGeneral ) S

ofthe Stateofillinois, ) . APR 252005
S ) S STATE OF ILUNOIS

S Complainant, ) . Pollution ControlBoard

)
v. S )

)
SKOKIE VALLEY ASPHALT CO., INC., ) PCB96-98
anillinois Corporation,EDWIN L. FREDERICK, ) S

S JR.,Individually andasOwnerandPresidentof ). S

SkokieValley AsphaltCo., Inc., and )
RICHARD 3. FREDERICK,Individually )
andasOwnerandVice Presidentof Skokie )
ValleyAsphaltCo., Inc., ‘ ) S

Respondents. )

S COMPLAINANT’S DEPOSITION NOTICES TO RESPONDENTS S

REGARDING COMPLAINANT’S FEE PETITION

To: SeeCertificate of Service

PLEASETAKE NOTICEthat counselfor Complainantshall,pursuantto Illinois

Pollution ControlBoardRule101.622,35 111. Adm. Code101.622,andIllinois SupremeCourt

Rule 206,takethediscoverydepositionsofthe following personscon’imencingonthe datesand

times indicatedat theAttorneyGeneral’sOffice, EnvironmentalBureauNorth, 188 West

RandolphStreet,Suite2001, Chicago.Illinois 60601:

1. David S. O’Neill beginningat 9:30 a.m.onJune16, 2005 and

2. MichaelB. Jawgielbeginning~t1:30 p.m. on June16, 2005.



submitted, S

PEOPLEOF THE STATEOF ILLINOIS,
by LISA MADIGAN, AttorneyGeneral
oftheStateofIllinois

BY:
MICHAEL C.PARTEE
AssistantAttorney General
EnvironmentalBureau
188WestRandolphStreet,Suite2001
ChicagO,Illinois 60601
Tel: 312-814-2069
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OFFICE OF THE A’TTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan May24, 2005
ATTORNEY GENERAL

Sent Via First ClassMail S

Mr. David S. O’Neill, Esq.
5487North.MilwaukeeAvenue
Chicago,Illinois 60630-1249

Re: Discovery— Peoplev. Skokie ValleyAsphalt Co., Inc., et al., PCB 96-98

DearMr. O’Neill:

I encloseComplainant’sanswersto Respondents’requeststo admitfacts,interrogatories
anddocumentrequestspertainingto thepetitionfor feesandcosts. Thepurposeof this letteris
to initiate aconferencepursuantto Illinois SupremeCourtRule201(k)to resolveanypotential
differencesoverRespondents’requests.This letteralsoaddressesRespondents’deposition
noticefor formerAssistantAttorneyGeneralBernardMurphy. Lastly, this letteraddresses
Respondents’failure to complywith Rule201(k)prior to filing theirMotion to Strike
Complainant’sdiscoveryrequestspertainingto thepetitionfor feesandcosts.

Complainant’s Three Main Objections to Respondents’DiscoveryRequests.

Categorically,weobjectto Respondents’requestsfor threemainreasons. t, andmost
troubling, yourdiscoveryrequestscontaininflammatoryallegationsandinsinuationsofperjury,
unethicalconduct,over-billingandotherimproprietiesby theAttorneyGeneral’sOffice,
particularlyby formerAssistantAttorneyGeneralJoelSternstein.Noneof theseallegationsand
insinuationshasanythreadoftruth. Theseareattackson Complainant’sattorneysandhaveno
applicationto anyissuein thecase. It is truly a sadchapterin anycasewhenanopposing
attorneyresortsto this sortofbully tactic. S

S Properlyconducted,this shouldbeadignifiedprocedure. As attorneys,we areofficersof
thecourt— in this casetheBoard— andwe oweaprofessionaldutyto theBoardand to each
other. Yourallegationsandinsinuationsclearlyexceedall bounds.In anyothercase,wewould
file amotionfor aprotectiveorderandsanctions.However,giventheletterandspirit ofthe
Board’slastorder,datedApril 7, 2005,whichexpresslydirectedusto resolvethis in aspeedy
manner,we decidedto write you instead.Frankly,wehopethattheproblemendswith this letter.
The Attorney General’sOffice hasactedin an above-boardandprofessionalmannerin this case.
We expectthesamein return. I know thattheBoardis loatheto hearanotherdiscove dis ute,

S EXHIBIT

B
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butwewill bring thisproblemto theBoard’sattentionif it continues. S

~ Complainantobjectsto Requestto Admit FactNos.3, 11, 12, 13, 15, 16, 17, 18,
19, 20, and37, InterrogatoryNo. 14, andDocumentRequestNos.6, 7, 10, 11, 12, 17 and21 on
relevancegroundsandbecausetheyviolate theBoard’s Order,datedApril 7, 2005. These
requestsseekinfonnationregardingComplainant’srequestfor AAG Sternstein’sfees,which
werepreviouslydisallowedbytheBoard. TheBoardexpresslyorderedthat “the partiesarenot
to address[AAGSSternstein’sfees] in conductingdiscoveryorathearing.” (I~)For these
reasons,Complainantdoesnot answertheseparticularrequests. S S

fl~jI~,Complainantobjectsto Requestto Admit FactNos.4, 5, 6, 8, 9, 27, 28, and30,
InterrogatoryNos. 16 and23(i), andDocumentRequestNos.5, 7, 8 and9 on relevanceand
privacygroundsbecausetheyseekinfonnationregardingpersonalcompensationto theAssistant
AttorneysGeneralin this case. An AssistantAttorney General’spersonalcompensationhasno
bearingon thepetitionfor feesandcosts. Theserequestsregardingpersonalcompensationare
harassingandmadein badfaith, andarenot designedto resolvethis disputein aspeedyand final
manner.Your transparentattemptto developthe argumentthatourbilling ratedoesnotreflect
oursalaryis not onlyirrelevantunderthelegalstandard,but it is sovastlyoversimplifiedasto
haveno validity. You fail to recognizethatourbilling ratewould notreflect our salarybecause
employeebenefits,employer’sliability insurance,overheadcosts(rent,office equipment,support
staff,etc.) andmany,manyotherdistributionsandcosts,arealsoincludedin thatbilling rate.
You also fail to acknowledgethat,asgovernmentalattorneys,ourbilling rateis alreadywell
belowthatofa similarly experiencedenvironmentalattorneyin privatepracticein downtown
Chicago. Thatsaid,this is not aninvitation to audittheAttorneyGeneral’sOffice. Thepoint is

thatno attorney“takeshome”hishourlybilling rate,sohis salaryis irrelevantto the
reasonablenessofhis requestedfees.

We didnot locateanyBoardor courtprecedentwherepersonalcompensationwas
allowedorevenconsideredin determiningthereasonablenessofapetitionfor feesandcosts. It
is simplynotafactorconsideredby theBoardorcourts. TheBoardhaspreviouslyfoundthatan
hourlyof $150.00perhouris reasonablefor anAssistantAttorneyGeneral. Seee.g.,Peoplev. J
&H1g.~5, PCB02-21 (May 1, 2003). Therefore,theonlyrelevantissueis the
reasonablenessoftheamountofhoursbilled and thecostsincurred. For thesereasons,
Complainantdoesnot answertheseparticularrequests. S

Respondents’DepositionNoticefor Former AAG Murphy

WereceivedRespondents’depositionnoticefor formerAAG Murphy’s depositionon
June24, 2005. Pleasebe advisedthatAAGMurphyleft theAttorneyGeneral’sOffice (ongood
terms)last year.If you~4 to deposehim, pleasecontacthim directly. Mr. Murphynow serves
asAssistantGeneralCounsel,DepartmentofLaw, City ofChicagoBoardofEducation,125
SouthClarkStreet,7thFloor, Chicago,Illinois. S
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S Respondents’Failure to Comply With Rule 201(k)
Prior to Filing Their Motion to Strike

S Lastly, you failedto complywithRule201(k)priorto filing Respondents’Motion to
StrikeComplainant’sdiscoveryrequests.Wedidnot evenreceiveatelephonecall from you(or
MichaelJawgiel)in thisregard. Hadyou contactedus,wemayhavebeenableto resolvethis
disputeinformallyandwithoutfurther,needlesslitigation.

We servedyouwith discoveryrequestsbecauseyoumadenumerous,factualallegations
concerningthepetitionfor feesandcoststhatarenotamatterofrecord. As oneexample,in
paragraph17 of “Respondents’Initial ResponseTo And Motion To StayAnd/OrExtendTime
To RespondTo Complainant’sPetitionFor Attorneys’FeesAnd Costs,”youallegedthe
following:

It ishardto justi1~’aclaim for attorneys’feesandcost[sic] by the
S Illinois AttorneyGeneral’soffice that is approximatelytentimes

theamountthat threeRespondentscombinedpaidto defend
themselvesagainstfrivolous claims.

Respondents’legal feesandcostsarenotamatterof record. Yourdisputeof thepetitionfor fees
andcostsisbased,in part,on acomparisonbetweenComplainant’sandRespondents’feesand
costsandwe areentitledto conductdiscoveryon it. You alsomadenumerousotherfactual
allegationsthat arenot amatterofrecord. Furthermore,thereis no prejudiceor hardshipto you
in answeringourdiscoveryrequests.Ontheotherhand,wecannotbe adequatelyapprisedof
yourallegationsif you refuseto answerourlimited andfocuseddiscoveryrequests.In orderto
resolvethis dispute,we invite you to contactuspursuantto Rule201(k).

S MichaelC. Partee
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601

S Tel: (312)814-2069
Fax: (312)814-2347
E-Mail: mpartee~atg.state.il.us

cc: CarolWebb,HearingOfficer
MichaelB. Jawgiel,Bsq.




